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DETAILED ACTION 

This communication is in response to applicant's Amendment which is filed October 30, 

2008. 

An amendment to the claims 1,5, 11, 12, 17-20, 23-24, 28-34 has been entered and made 
of record in the application of Murakami et al. for a "device using histological and physiological 
biometric marker for authentication and activation." 

Claims 1-20, 23-24 and 27-34 are now pending in the application. 

Response to Arguments 

Applicant's arguments with respect to claims 1-20, 23-24 and 27-34, filed October 30, 
2008 have been fully considered but are moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 24 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 
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Claim 24 recites the limitation "said electromagnetic radiation beam" in line 3. There is 
insufficient antecedent basis for this limitation in the claim. 

"said electromagnetic energy beam" should be "said electromagnetic radiation beam". 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention 
thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act of 1999 
(AIPA) and the Intellectual Property and High Technology Technical Amendments Act of 2002 
do not apply when the reference is a U.S. patent resulting directly or indirectly from an 
international application filed before November 29, 2000. Therefore, the prior art date of the 
reference is determined under 35 U.S.C. 102(e) prior to the amendment by the AIPA (pre-AIPA 
35 U.S.C. 102(e)). 
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Claims 1-16, 20, 23-24 and 27-33 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Rowe et al. (US# 6,628,809). 

Referring to Claims 1-2, 12-13, 20, 24, Rowe et al. disclose a method and a device 
activated by biometric authentication (column 2 line 61 to column 3 line 28; see Figures 1-7), 
comprising: 

An energy source (16) and a spectrum analyzer (30) (i.e. a biometric sensor) configured 
to obtain a multiple tissue spectra (i.e. an internal, sub-dermal physiological characteristic) of a 
user from a tissue spectral data (i.e. which an internal, sub-dermal biometric marker of said user) 
may be determined (column 1 1 lines 44 to 63; see Figure 5), said biometric sensor comprising: 

An energy source (16) ( i.e. an energy emitter) configured to emit an electromagnetic 
energy signal toward said user, wherein said electromagnetic energy signal is configured to 
penetrate said user to measure an internal, sub-dermal physiological characteristic of said user 
(column 7 lines 28 to 57; see Figures 1 and 2), and 

an spectrum analyzer (30) (i.e. an energy sensor) to detect an electromagnetic energy 
signal returned from said user responsive to said emitted electromagnetic energy signal (column 
8 lines 20 to 27; see Figures 1 and 2); and 

a database (600) (i.e. a memory module) in communication with said the energy source 
(16) and the spectrum analyzer (30) (i.e. the biometric sensor) comprising a biometric profile of 
an authorized user of said device (column 12 lines 32 to 42; see Figure 6), 

wherein said device is configured to measure said tissue spectral data (i.e. which an 
internal, sub-dermal biometric marker of said user) using said biometric sensor, to determine an 
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internal, sub-dermal biometric marker of said user therefrom, to compare said biometric marker 
to said biometric profile of said authorized user of said device, and to generate an authentication 
signal if said internal, sub-dermal biometric marker matches said biometric profile of said 
authorized user of said device (column 1 1 line 44 to column 12 line 42; see Figures 5 to 7). 

Referring to Claims 3 and 16, Rowe et al. disclose the device activated by biometric 
authentication of claims 1 and 12, wherein said biometric sensor further comprises an activation 
sensor (column 1 1 lines 44 to 55; see Figure 5). 

Referring to Claim 4, Rowe et al. disclose the device activated by biometric 
authentication of claim 1 , wherein said biometric sensor further comprises a discriminate 
analysis module (520) (i.e. a translator) whereby an energy signal received from said energy 
sensor (16) is translated into an electronic signal used to determine said internal, sub-dermal 
biometric marker of said user (column 1 1 line 64 to column 12 line 13; see Figures 4 and 5). 

Referring to Claims 5-6 and 15, Rowe et al. disclose the device activated by biometric 
authentication of claims 1 and 12, wherein said energy emitter (16) emits electromagnetic energy 
in the form of a light wave (column 5 lines 48 to 65; column 6 lines 1 1 to 62; see Figures 1-2). 

Referring to Claims 7-8, Rowe et al. disclose the device activated by biometric 
authentication of claim 1, wherein said energy sensor (30) senses light waves (column 6 lines 63 
to column 7 line 18; column 8 lines 12 to 27; see Figures 1-2). 
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Referring to Claims 1 1, 23, Rowe et al. disclose the device activated by biometric 
authentication, to the extent as claimed with respect to claim 1 above, and the biometric sensor 
configured to measure a multiple tissue spectra (i.e. a continuous, time-variant, internal, sub- 
dermal physiological process) occurring within a user from which a continuous, time-variant, 
internal, sub-dermal biometric marker of said user may be determined (column 1 1 lines 8 to 43; 
see Figures 3 to 5). 

Referring to Claims 27-32, Rowe et al. disclose the biometrically activated device of 
Claim 1, Rowe et al. disclose wherein said internal, sub-dermal biometric marker internal 
physiological characteristic corresponds to tissue spectrum collected preferably includes 
primarily diffuse reflected light reflected from the inner dermis (i.e. sub-dermal layer analysis) 
(column 7 lines 28 to 47; column 1 1 lines 44 to 63; see Figures 1-5) and other measurement of 
analyte concentration in an individual (column 5 lines 2 to 7). 

Referring to Claim 33, Rowe et al. disclose the biometrically activated device of Claim 
32, Rowe et al. disclose wherein the device is further configured to select one of said plurality of 
different internal, sub-dermal physiological characteristics of said user ((column 5 lines 2 to 7). 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 17-18 are rejected under 35 U.S.C. 103(a) as being unpatentable over Rowe et al. 
(US# 6,628,809) in view of Lofberg (US# 4,582,985) and in view of Pavlov et al. (US# 
4,614,861). 

Referring to claim 17, Rowe et al. the device activated by biometric authentication, to 
the extent as claimed with respect to claim 1 above, however, Rowe et al. did not explicitly 
disclose a planar card includes a first surface and an opposing second surface; and a data 
communicator embedded within said second surface of said card, said data communicator in 
communication with said memory module for communicating data to an external source. 

In the same field of endeavor of identify verification, Lofberg teaches that a planar card 
(1) includes a first surface and an opposing second surface (4 lines 31 to 41; see Figure 1) in 
order to create a portable device to hold information about the owner. 

At the time of the invention, it would have been obvious to a person of ordinary skill in 
the art to recognize using the data carrier with verification process taught by Lofberg with the 
identification of individual by using near-infrared radiation into skin to capturing the light 
reflected back and out through the tissue for identity verification of Rowe et al. because using the 
data carrier with verification process would increase usability of the identity verification process. 
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In the same field of endeavor of self-contained card, Pavlov et al. teach that an 
input/output port (36) to communicate with a semiconductor data memory of microprocessor 34 
to communicate data with a programming machine 90 (column 9 line 11 to 23; column 13 line 
44 to 68; see Figures 3-6 and 9) in order to read confidential and non-confidential information 
which has been stored on the self-contained verification card. 

At the time of the invention, it would have been obvious to a person of ordinary skill in 
the art to recognize using an input/output port to communicate information data with external 
source taught by Pavlov et al. in a data carrier that exchange of data with terminal equipment of 
Lofberg and in the identity verification using multiple tissue spectra of Rowe et al. because 
using input/output port to exchange data between data carrier and terminal equipment would 
increase security and reliable communication of exchanging information data to external source.. 

Referring to claim 18, Rowe et al. in view of Lofberg and in view of Pavlov et al. 
disclose the biometrically activated card of claim 17, Pavlov et al. disclose a liquid crystal 
display (14) embedded between card top surfaces 48 and card backing 40 and connect to 
microprocessor 34 (column 10 lines 8 to 18; column 1 1 lines 4 to 16; column see Figures 3 and 
5). 

Claim 19 is rejected under 35 U.S.C. 103(a) as being unpatentable over Schmitt et al. 
(US# 4,582,985) in view of Rowe et al. (US# 6,628,809). 
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Referring to claim 19, Schmitt et al. discloses a biometrically activated portable 
telecommunication device (190) (column 3 lines 17 to 30; see Figures 14-15), 

the portable telecommunication device (190) having an activated state and an inactivated 
state controlled by an activation switch (i.e. a power control means) (column 6 lines 46 to 64; see 
Figure 4); 

a biometric sensor (30) embedded within said the portable telecommunication device 
(190) and the biometric sensor on surface of said the portable telecommunication device (column 
13 lines 57 to 62; see Figures 14-15); 

a fingerprint ID stored memory (208) embedded within the portable telecommunication 
device (190), said the fingerprint ID stored memory (208) in communication with the biometric 
sensor (30) and the power control means (column 13 lines 46 to 62; see Figures 4 and 14-15). 

However, Schmitt et al. did not explicitly disclose a biometric sensor having an 
electromagnetic energy transmitter and an electromagnetic energy receiver, configured to 
measure an internal, sub-dermal physiological characteristic of a user from which an internal 
sub-dermal biometric marker of said user may be determined, wherein said electromagnetic 
energy emitter is configured to penetrate said user to measure an internal, sub-dermal 
physiological characteristic of said user.. 

In the same field of endeavor of identity verification, Rowe et al. teach that an energy 
source (16) and a spectrum analyzer (30) (i.e. a biometric sensor) configured to obtain a multiple 
tissue spectra (i.e. an internal, sub-dermal physiological characteristic) of a user from a tissue 
spectral data (i.e. which an internal, sub-dermal biometric marker of said user) may be 
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determined (column 1 1 lines 44 to 63; see Figure 5) in order to verify identity of a living 
individual. 

At the time of the invention, it would have been obvious to a person of ordinary skill in 
the art to recognize using a biometric sensor by non-invasive method with near-infrared 
absorption of light energy by tissue taught by Rowe et al. in a biometric sensor of a cellular 
telephone of Schmitt et al. because using a biometric sensor having an energy transmitter and an 
energy receiver would increase reliable of sensing biometric of a user. 

Allowable Subject Matter 

Claim 34 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Referring to claim 34, the following is a statement of reasons for the indication of 
allowable subject matter: the prior art fail to suggest limitations that receive a returned second 
electromagnetic energy signal from said user responsive to said second emitted electromagnetic 
energy signal comprising a measurement of said second one of said plurality of different types of 
internal, sub-dermal physiological characteristics of said user, determine a second internal, sub- 
dermal biometric marker of said user using said returned second electromagnetic energy signal, 
compare said first biometric marker and said second biometric marker to said biometric profile 
of said authorized user of the device, and generate an authentication signal if said first biometric 
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marker and said second biometric marker match correspond to said biometric profile of said 
authorized user of said device. 

Any comments considered necessary by applicant must be submitted no later than the 
payment of the issue fee and, to avoid processing delays, should preferably accompany the issue 
fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Messerschmidt et al. (US# 5,935,062) disclose a diffuse reflectance monitoring 
apparatus. 

Brooks (US# 6,898,299) discloses a method and system for biometric recognition based 
on electric and/or magnetic characteristics. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nam V Nguyen whose telephone number is 571-272-3061 . The 
examiner can normally be reached on Mon-Fri, 8:00AM - 5:00PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian Zimmerman can be reached on 571- 272-3059. The fax phone numbers for the 
organization where this application or proceeding is assigned are 571-273-8300 for regular 
communications . 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http ://pair-direct.uspto . gov . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/N. V. N./ 

Examiner, Art Unit 2612 



/Brian A Zimmerman/ 

Supervisory Patent Examiner, Art Unit 2612 



